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Dear Mr. Caton:
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Today Leonard Kennedy, Werner Hartenberger and I met, on behalf of Cox
Enterprises, Inc. and Comeast Corporation, with Suzanne Toller, Legal Advisor to
Commissioner Chong to discuss the Commission's jurisdiction over LEC-to-CMRS
interconnection. The positions discussed were those taken in the comments and reply
comments filed by Cox Enterprises, Inc. and Comcast Corporation in this docket. The
attached hand-out on the legislative history of the 1993 Budget Act and the attached chart
were distributed at the meeting.

This letter is being filed in original with two duplicates pursuant to the Commission's
rules. If you have any questions, please do not hesitate to contact the undersigned.

Respectfully submitted,
~ .. /

Laura H. Phillips

LHP/ear
cc: Suzanne Toller, Esq.

Counsel for Cox Enterprises, Inc.
Comcast Corporation
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THE CHANGING ROLE OF FCC JURISDICTION~' ", -. J iS~9()

OVER MOBILE AND WIRELINE SERVI~RA[
uFR,'c i'c. . ... '., ., ..

"'0:: vi '''''fi.::1ARy :";'~;,:,'()J'i

Comcast Corporation (" Comeast") submits this chart to demonstrate how the
legislative developments in the Omnibus Budget Reconciliation Act of 1993 (the "Budget Act
of 1993") and the Telecommunications Act of 1996 ("TCA of 1996") have changed the
Communications Act of 1934 (the "Act") to vest the Commission with exclusive jurisdiction
over all rates regarding LEC -to-CMRS interconnection,

Statute/Case Law

In 1914, the Supreme Court
held in Shreveport Rate
Casesli that the Interstate
Commerce Commission
("ICC") had the power
under the governing federal
statute to order an increase
in specific intrastate railroad
rates charged to customers
in order to avoid
discrimination against
mterstate commerce.

Interstate

The authority delegated by
Congress to the ICC
"extending to these. .
mterstate earners as
instruments of interstate
commerce, necessarily
embraces the right to

control their operations in
all matters having such a
close and substantial
relation to interstate traffic
that the control is essential
or appropriate to the
security of that traffic, to
the efficiency of the
interstate service, and to the
maintenance of conditions
under which interstate
commerce may be
conducted upon fair terms
and without molestation or
hindrance. "~I

Intrastate

States have no jurisdiction.
The ICC has jurisdiction
over intrastate railroad
rates. "The powers
conferred by the act are not
thereby limited where
interstate commerce itself is
involved. This is plainly
the case when the
Commission finds that
unjust discrimination
against interstate trade arises
from the relation of
. .
mtrastate to mterstate rates
as maintained by a carrier
subject to the act. "l/
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The Communications Act Section 2(a) reserves to the Section 2(b) reserves to the
of 1934 (the "Act") FCC exclusive jurisdiction states jurisdiction over
establishes dual regulatorv

. . .
over mterstate mtrastate commumcatlOns.

framework. communicatIOns. When Congress was
drafting the
Communications Act,
Section 2(b) was proposed
and supported by state
commISSIOns "in reaction to
what they perceived to be
the evil of excessive federal
regulation of intrastate
service such as was
sanctioned by the
Shreveport R~te Ca5es[.]"~/

In 1964, the U.S. Court of The FCC has exclusive States do not have
Appeals for the D.C. jurisdiction over physically jurisdiction over physically
Circuit ("Court of intrastate facilities used to intrastate facilities used to
Appeals") held that a space

. . . . . .
termmate commumcattons termmate commumcatlons

research laboratory's local in interstate or foreign in interstate or foreign
. . .

mIcrowave commumcatlons commerce. commerce.
facilities, although
physically located entirely
within one state, are
jurisdictionally interstate
when used to terminate
spacecraft data
communications primarily
in interstate or foreign
commerce)!

In 1980, the Second Circuit The FCC has jurisdiction The states lack jurisdiction
held that the charges for over all jurisdictionally over physically intrastate,
intrastate, distribution of interstate services: "The key but jurisdictionally
interstate foreign exchange to jurisdiction is the nature interstate facilities and
("FX") and common of the communication itself services.
control switching rather than the physical
arrangement ("CCSA") location of the
services are jurisdictionally technology. "Z/

interstate.2/
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In 1984, the Court of The"dividing line between The states do not have
Appeals held that the FCC the regulatory jurisdictions jurisdiction over services
has authority to prohibit of the FCC and the states that are jurisdictionally
restrictions on resale of depends on the 'nature of interstate in nature, even if
intrastate WATS services the communications which physically intrastate.
used to complete interstate pass through the facilities
communications.1! [and not on] the physical

location of the lines.' ,,~,

In 1987, the Supreme Court Section 2(a) reserves to the Section 2(b) reserves to the
held in Louisiana PSC that Commission exclusive states jurisdiction over
the Section 2(b) "fences off" jurisdiction over interstate intrastate depreciation rates.
intrastate depreciation rates depreciation rates.
from FCC jurisdiction. To
preempt state regulation of
such matters, the FCC must
show that: (i) it is
impossible to separate the
intrastate and interstate
portions of the subject to
be regulated; and (ii) the
state regulation conflicts
with the valid federal goal.

In 1987, the FCC finds The FCC has jurisdiction The states have jurisdiction
pursuant to Louisiana PSC over LEC-to-cellular rates over LEC-to-cellular rates
that it lacks jurisdiction for interstate services. for intrastate services.
over intrastate LEC-to-
cellular interconnection
rates and costs because they
are severable from interstate
LEC-to-cellular rates and
costs.lQ!



In 1993, Congress enacts
the Budget Act of 1993,
amending Sections 2(b) and
332 of the Act.

- 4 -

All CMRS is "federalized"
by Section 332, which vests
plenary authority in the
FCC to implement the
definitic A, and level of
Title II regulation
applicable to, all CMRS
providers. Section 332 also
gives the Commission
exclusive authority to hear
state petltlons to receive
rate regulation authority.

Section 332(c)(1)(B)
authorizes the Commission
to order physical
interconnection between
CMRS providers and LECs
pursuant to Section 201.
Section 201(a) authorizes
the Commission to order
all common carriers
engaged in interstate or
foreign communications by
wire or radio to establish
physical interconnections,
upon reasonable request,
and at just, reasonable and
nondiscriminatorv rates.
LEC-to-CMRS. ..
mterconnectlon is
"federalized. "

Section 2(b) is amended to

except Section 332 from the
general reservation of state
jurisdictional authority.
The states no longer have
any jurisdiction over
CMRS, or LEC-to-CMRS
interconnection rates. The
scope of federal authority
reverts to the amplitude of
pre-Section 2(b) Shreveport
Rate Cases.



In 1996, Congress enacts
the TCA of 1996. Section
251 (d) (1) authorizes the
FCC to complete all actions
necessary to establish
interconnection and access
regulations. Section
251(d)(3) authorizes the
FCC to preempt any state
regulations that are
inconsistent with FCC
regulations or would
substantially prevent
implementation of the
TCA's and the
Commission's
interconnection goals.

- ) -

The FCC's authority over
wireline services is
expanded from
jurisdictionally interstate
services including Part 69
access to include regulation
of formerly state services.

The states' jurisdiction over
wireline services is reduced.
Unlike Louisiana PSC,
Section 251(d)(3) no longer
requires that interstate and
intrastate portions of a
service be "inseverable" for
the FCC to preempt state
regulation. The FCC may
preempt state
interconnection regulations
if they are inconsistent with
the FCC's requirements or
if they would substantially
prevent implementation of
the FCC's and the TCA's
interconnection goals.
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Section 253 of the TCA Section 253 authorizes the
authorizes the Commission FCC to preempt any state
to preempt state and local requirement inhibiting
laws that prohibit, or have provision of interstate or
the effect of prohibiting, Intrastate
the ability of any entity to telecommunications service.
provide interstate or
Intrastate
telecommunications service.

Subsection 253(e) provides Federal preemption of state Section 332(c)(3) of the
that "[n]othing in this rate and entry authority Budget Act already
section shall affect the over CMRS providers is preempts state barriers to
application of section preserved. entry for CMRS providers,
332(c)(3) to commercial and the TCA does not
mobile service providers. 'I disturb this legislative

mandate.

Section 251 (i) of the TCA The FCC's plenary The Budget Act's
makes clear that the new authority over all LEC-to- elimination of state
. . ..

CMRS interconnection authority over "intrastate"Interconnection provIsIOns
"are in addition to, and in under Sections 332(c)(I)(B) components of LEC-to-
no way limit or affect, the and 201(a) is preserved. CMRS interconnection IS

Commission's existing not affected by the TCA.
authority under section 201
of the Communications
Act."

Section 601(c)(1) provides The TCA must not be The TeA must not be
that the TCA "shall not be construed "impliedly" to construed impliedly to
construed to modify, repeal the Budget Act's reinstate state rate and
impair, or supersede grant of plenary jurisdiction entry authority over CMRS
Federal, State, or local law over CMRS to the FCC. previously eliminated by
unless expressly so provided the Budget Act.
in [the TCA]".

II See Houston. East & West Texas Railway Co. v. United States, 234 U.S. 342, 24 S.Ct.
833,58 L.Ed. 1341 (1914) ("Shrevepon Rate Cases").

1:/ 234 U.S. at 351.

'JI 234 U.S. at 358.
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1/ See Louisiana Public Servo Comm 'n v. FCC. 476 U.S. 355, 372. 106 S.Ct. 1890, 1900
(1986) ("Louisiana PSC")

)..1 See California Interstate Tel. Co. v. FCC. 1 Rad. Reg. 2d (P&F) 2095. 2099 (D.C Cir.
1964); California Interstate Tel. Co. v. Western Union Tel. Co .. 1 Rad. Reg. 2d (P&F)
2081. 2082 (Calif. Pub. Util. Comm'n, 1963)

fl./ See New York Tel. Co. v. FCC. 631 F.2d 1059 (1980).

1/ See id., 631 F.2d at 1066 (citing United States v. Southwestern Cable Co., 392 U.S.
157. 168-9, 88 S.Ct. 1994,2000-2001 (1968): General Tel. Co. v. FCC, 413 F.2d 390.401
(D.C. Cir.), cert. denied. 396 U.S. 888.90 S.Ct. 173 (1969».

~/ See Nat 'I Ass 'n of Reg. Util. Comm'rs v FCC. 746 F.2d 1492 (D.C Cir. 1984).

2/ See id., 746 F.2d at 1498 (quoting California V. FCC. 567 F.2d 84, 86 (D.C. Cir. 1977)
(per curiam), cerr denied, 434 U.S. 1010 (1978): Nat 'I Ass'n of Reg. Util. Comm'rs v. FCC,
738 F.2d 1095, 1114-5 (D.C Cir. 1984): Computer and Communications Industry Ass'n v.
FCC. 693 F.2d 198, 214-218 (D.C.Cir. 1982), cerro denied, 491 U.S. 938 (1983».

10/ See The Need To Promote Competition and Efficient Use of Spectrum for Radio
Common Carrier Services. Declaratory Ruling, 2 FCC Rcd 2910, 2912 (1987).
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CONFERENCE REJ>qRT

ITo KaNRpaoy "R 22641

The commiUee of conference on the di'acreei~ votes of tht:
two Hou.. on the amend_...t oUhe Senate to the bill (H.R. 22ti4)
to provide for reconciliation pursuant to aec:tion 7 of the concurnmt
readlution on the budaet for fISCal year 1994, havin. IDet, after full
and free conrerence, have eed to rec:o.mend and do recolDnlt:nd
to their reepective Houlle follow.:

,",at the Houae recede froID it. dal.ereeIDent 10 th~ am~ntl·
ment of the Senate and ....ee to the •••e with an .mendment ali
follow.;

In heu or the matter proposed 10 be inserted by lh~ Scnale
amend.ent, anllert th!! Jollowanl:
SECTION I. SHOaT TITLE.

TIa;, Ad may. IN ciled as ".e "Onllub.a Budlld llt!collnlwlwlI
At'l of 1993-, ' •
SI:C, •. TMU 0,. CONT£NTS.

The 'ubI. 0( conleUI:li 's us folluws
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CONFERENCE REIlqRT

IT- eca..,anJ H R 22641

The c:ommittee of confereuc:e on the diucreei~ votes 01' the
two Hou.. on the a..end... 01 the Senate to the bill (H.R. 22ti4)
to provide for rec:onc:iliatioo purauant to ..lioo 7 01 the c:oncurnmt
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to their reapective Houael .. foilowl:
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In lieu of the matter proposed to be inaerted by the Senate
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adment, e ..ce~t thlll the amcnullIellb 11I ....<-. IJy" '<'111111 !,:.!O!. "" " I:
ulatory purtty tuke cllct:l u..e Y.··lr .11t,·I'·II.11 11I1O"t ..11,,1 tll'll I'"
IWRlllhllt pruvide private lanu lllu!Jlk ;"'Vlll',,, ,1I.&lI."lltll"I' t" I
treatlSd Illt a prOVider 01' 1)I'iviite blld lIItJlJlk :>"1 "' .... UlllIl :1 v"."
aRer enlac:tm~nt 1l,e lIuulic !JIll J""'ll" thl: I-'t'(' til 1'1""11111. lid.
to implument com~lItive lJIUJIIl~ wltlllll '21l1 .I.,y" til ell.lOtlll<:II'
The "uuse blll d,r&H:l::l lhe COlllnll:>"1ll1l ttl. WIIIIIII IHU ,Lly'; .. It .... "
adment, iMaue a finIAl n:port <lIItJ onk,. IIl,t WlI IJllhl"'dlll~" ,,,,;,'1,1
inc perlOOnal communlcalloll" ,"crVIt'c" i1l1d lJ"~1I1 h"UIIl~ IlleliH
withan 210 day Ii uncr CnlAcllllCllt FIII.. lIy. tlll': !luu:>,' hill .hl.·l!:> II,.
Comm'liStOn, wilhlll 1 ycar aher CIl.ldIllCllt. tu .i1te'· I'" Iuk" .,
e:larding privale land mobile :>1'1'10'11'1'" tu pruvlde lor illl UfJ"lly tl.,"
lilion of lhe.~ ltcrviccs '0 rq;ul .. lIt111 .. " I'UllllllUIl 1'.1I11l:1 :'>'1 .10,'.'

ScnQI~ alll~lIdlllt!lIt

Under lhe SCllall.' AIlI.·lldllll· .. I. all IJltWl:>llll1:> 1'1:.11 .11"1: I. ,:"

lI'tory panlY lakc died ulIl' yc ... r .ilk, dlllclll ....·)\"1'1 I I) Iii.
provi»ionli III 3321dt IliA) H'l:"IJIII~ thc 1 ·... tlll.·111 til "11111 lilt " l.d
n,obil~ IlCrvices liS t:tllIlIlIllll "afrlt'l ",'I'VII'I'" l.lkl· ,'11,"1 "\"'11 "11 ... I
ment; lind (21 allY I'cr"ulI thut pfllv"I.·" \'11 V ,la.· 1.111.1 111111.1,' "... \1".
lNtfor. auch date of ClIilt:tllll'lIt "h.llI,·tllI(lIlue til IJI' 11'.·.11.·.. ,." ., 1'111

S~II'"~ U".~"dlll~lIt

St:clion 322(c)(8) all added by lhe S4lUlale Anu:ndment cunt.uns
Itm,lar deAaitiona 01 th, term» "cummerc:ial mobiht ..rvie.' and
"private ..... -*1. Mrvic:.·. The ddTerene. in the Se"ate defi"i·
t,on oI"ee-••roia.........rvice" : (l) that on an i,,·
diKri.inIl&e MIia" ia DOt one 01 Uw (or c1e iAiPI • "COlA·
.ercial .... aervice- iA the s. AIMed..t; (2) the Sen.te
defiaitioa .....-.::r ree:opi... the eo..iuioD·. .uthority lo de-
ran. the i" ......... "cc...cial MI'Yice"; aAd (3)
lIM Se,,'" iUon~ UaIl& &arcae" HlVice· .UItt
be .ada .vail lo the PuWIc lo definilioft
:=C~l"""""the.- the puWic .. be ·"'ter·

.................................iUea. on'y one
upect fII ..",.. rn u"r th.,
s. the .." __ , .".iI·
.... 'he A••••••••1. II n .."ice· •• a
.....Ice daM ill ~ "';lda•• IMlWGrk or
Ml'Vice .. • , Ie cIeft"i·
U. of ","-v'" 11 .-- t ia
vinua", ' •••tic.1 .. aM ., Ie ..mea· inlIM........... .
CDlafc"'", ,..porl

The Caafereace Report adopU the Suate deiaitiooa with
minor Caafereace Report aM werd "-eI.....
rwe ·ea_., ia to daM aM ieion oI·COlD-
m.rei.1 ........ ....., aU i their
Nrvacea ..~ c of be v..y
.vai ~ i.. portiee fIIthe puWic.

ru the itiaa 01 ·private ..we aervice· ia a.ended
to make claar &he terM iachad.1 nei......lMfCial ..Ie
..nice DOl' " ...a-t 01 • CGID.erciaI ......rv·
ice, .. I ...ci••• .., tioa .., the eo..i.i.".

".. e-.i.i , lor iMtMC8l. that a .obile
aervice 1a&«coD• .a.I wilh the puWic
.wi&cW it Pal eM v.... fII. c:oa"'Riai
............ if i~ ie providM over a .,.... daM. either iadivicl·u.u, or fII • ..__ fII.,.... or DOt •••e c, • ....... NUI8 or ita ~uiv"" (Or ..y o&her

....... ,.~Uac&he DU"'" 01 of c:oa.unic.·
lion .....v..... lor .......... lel'Vice) POt .aIle
..",ice .vai...... throu8hou~ • ataD4ard it.. at.l.iatic:al
uea or .....i.alar w_ ......phic ......

B&CT1Ott lBt

HOUN biU
Sublec:tion (B) of the "ouae btU addaa a conforminc amendmt:nl

lo the ....iUon in Section 3(,,) of the Com.unicationa Act. "mo
bile !lena· lo darify that the ter. inc:'udea aU ite•• pruviouilly
defined .. "private land moaNle ..rvice· .nd indu_ the lic:enlOe&
tu be iltaaued by the CUmmi....ion purllulanl. tu the proceed'n,.. fur
pt:rllUnal c:ommunlcatiolut ..",icu.

I

,

~lJU:;~C'l'ItJN ,!JIl.!1

Huuu bill
Stlcliun tlJ)(:l1 of 'lit: Iluu"c !JIll 1I1.lkd

amendmenb lu c1anfy he"dlllgli UIIU "pUl:IlIl:

SUU::.ICI·UllN ,I.

aJdlllulial 'U.dUIIIIlI',

IHhlllllll~


